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P-R-0-C-E-E-D-I-N-G-S

MR. GARRETT: Well, let me just say, if
we'e going to ask about those specifics -- and I

think the answerto the last question, too, are things

that really need to be in restriction sessionbere.

MR. STEINTHAL: I would oppose that for

the following reason. We'e not talking about any

10

12

specific licensee'sdeal. Their position in this case

as to what the fees that they'e seeking is public.

And I don't see why general questions about tbe

strategyacross the licenseebody that was followed

would fall under the restrictedrecord.

13 ARBITRATOR GULIN: Becauseif be answers

the questionhe's giving away what the license fees

15 are; is that correct? Isn't that restricted?

16 MR. STEINTHAL: Well, is it restricted,

Your Honor, that there are deals that were done in a

18

19

given range collectively without identifying what

licenseedid what deal? I would say tbe answer to

20 that is no.

21

22

MR. GARRETT: Well, I would say the answer

to that is yes here. And our position from the outset
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has been consistenthere; that if we'e going to be

talking about the rates and terms that are in those

agreements-- whether you want to identify specific

agreementsor you want to give an assessmentof where

they all are -- that that is something that we

considerto be confidential and not part of the public

record here.

I don't ask his witnessesto reveal even

10

12

general ranges that their deals are in. And I think

we'e protected the confidentiality of any kind of

rate or term that they had even on a collective basis,

and I think we shouldbe accordedthe samecourtesyas

13 well.

14

15

16

ARBITRATOR VON KANN: Is there any great

prejudiceto you by taking this in restrictedsession?

MR. STHINTHAL: I can't say there'sgreat

prejudice, Your Honor.

18

19

ARBITRATOR VON ~: Okay.

CHAIRMAN VAN LOON: In that case,we'l go

20 into restrictedclosed sessionat this point. I ask

21

22

anyonehere who's not appropriateto step out and put

the sign on the outside of the door.
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MR. GARRETT: Mr. Chairman, I would also

request that the record reflect that we went into

restrictedsessionwith his answer to the proceeding

question, where the witness said that all of their

deals had a 15 percent rate added.

CHAIRMAN VAN LOON: John, can you do that

for the previous answer? Thank you.

BY MR. STEINTHAL:

Q Let me try to reframe it since it's a been

10 a while since I asked the question. I think what I

asked, and what I will ask now, is as follows.

12 Is it true that when you were negotiating

13 per-performancerateswith prospectivelicensees,that

14 putting aside situationswhere it was an alternative

15 minimum fee, like you talked about this morning, and

16 putting aside Yahoo, which we'l spend a lot of time

17 on later, isn't it true that the rates that you told

18

19

licenseesyou'd be willing to do, and ultimately did,

always endedup by the end of the term at, at least,

20 .35 cents per performanceor above?

21 Yeah. I mean, when we startedthe process

22 we were at rates that were higher, so we didn't go
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into the market with that .35-.4 rate in 1999. But

certainly once that rate began to develop in the

market, that's what -- I would agree with your

statement.

Q And isn't it true that you did go into the

market with the .4 cents rate as somethingyou had in

mind from a negotiatingcommittee as something that

would be a result that was acceptableto you?

We thought the rate initially should be

10 higher than that, but that's where we ended up very

quickly.

12 Q Okay. Not that it mattersto anybodyhere

13 physically in the room, but I think we can go back on

14 the public record.

15

16

CHAIRMAN VAN LOON: Let's go back on the

public record and remove the sign from the door

17 outside.

18 (Whereupon,at 11:53 a.m., theproceedings

19 went into Open Session..)

20

21

22
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BY MR. STEINTHAL:

Q Mr. Marks, is it fair to say that many of

the 26 licenseesthat enteredinto licenseswith the

RIAA were unsophisticatedin terms of their knowledge

and experienceof music licensing?

I wouldn't agreewith that.

Q You wouldn'?

Q Nell, is it fair to say that most of them

10 are unsophisticatedfrom a businessstandpoint?

I think they all understoodwhat made

sense for their business, so I wouldn't agree with

13 that either.

15

ARBITRATOR VON ~: Can I have follow up

to the question a minute ago? And this was in

16 restricted, so I don't want to recite the specific

17

18

figure. But I think you said in. answeringthis time,

Phil, that initially you started out these

19 negotiationstrying to get a higher per-performance

20 figure than you have requested here, and fairly

21

22

quickly had to drop down to the level that is part of

your proposal; is that right?
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THE WITNESS: That's correct.

ARBITRATOR VON KANN: And you bad to drop

down to that becausethe people you were negotiating

with said that's it; we won't pay more than that,

sorry? Why did that happen?

THE WITNESS: That'sbasicallyright. We

didn't make any progressin tbe negotiationsin which

we attemptedto get that higher rate.

ARBITRATOR VON KANN: So you put those

10 figures out there, and people in effect said no way;

if that's tbe deal we'e out of here or something?

12 THE WITNESS: Yeah. They said that we

13 won't agree to a deal at that rate.

15

ARBITRATOR VON KANN: Okay.

BY MR. STEINTHAL:

16 Can you tell me one licenseethat said no

17 way on that per-performancerate?

18 I'm just trying to go back and -- there

19

20

were peoplewith whom we didn't reachagreement,that

we droppeddown to tbe .4, and we endedup not doing

21 tbe agreementfor other reasons.

22 This may be hard to do.

(202) 234-4433

NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



9548

Let me just think chronologically.

Cablemusic rejected our per-perf ormance

rate, as in our initial discussion. We -- our

discussionswith them went, gross revenues/operating

expensesto per-performance,and then. back to gross

revenuesto tbe capital amount. And that was because

they thought that tbe per-performancerate might be

too high, and they wanted to go to a post-revenue

deal.

10 i Jockey,we initially requestedratesthat

were higher than the rates that were in that

12

13

14

agreement. And that may be the only one that I can

recall at this point.

ARBITRATOR GULIN: Excuse us.

15 CHAIRMAN VAN LOON: Thank you. Please

16 continue.

17 BY MR. STEINTHAL:

18 Q Well, in responseto Judge Von Kann, you

19

20

21

said that therewere licenseesthat said, no way. And

that'swhat led you to drop from your initial demand

on per performanceto tbe level that you ultimately

22 adopted as the per-performancerate. And then in
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responseto the more recentquestions,you identified

two licensees. You didn't quite use the words "no

way." For example,with Cablemusicyou said that they

thought about it, and they thought they'd ratherhave

the percentageof revenue than the per-performance

rate, correct?

Yes.

Q So are you basically saying that the

Cablemusicsaid, upon reflection they would prefer a

10 percentage-of-revenueapproach to a per-performance

12

approach? Or did they actually say, hey, that number

you gave me on per performanceis way too high?

13 I would have to go back and look at the

14 correspondence. I mean, it was all part of a

15 negotiation. We proposed a per-performancerate.

16

17

They rejected that rate as part of the negotiation,

and we moved on to a different type of model.

18 Q So you'e not sitting here saying that

19 they said "no way" or words of that syllable, in the

20 negotiationprocesson a per-performancenumber, are

21 you?

22 I wasn't parsing Judge Von Kann's words
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that -- you know, thinly. I was answeringdid they

agree to it or did they not agree to it.
Q Okay. Same true of the iJockeysituation?

iJockey was a little bit different. Ne

proposedrates that were higher, I believe. And then

they said no to thoserates, and we endedup somewhere

in the middle.

Okay. And we'l come back to that. And

if we'e on the public record I won't go any further

10

12

on that at this point.

Now, I believe you testified on your

direct that therewas a lot of back and forth on a lot

13 of different terms in your license negotiationswith

the licensees,correct?

15 Yes.

16 Q And you suggestedthat that was true with

17 respectto not only economic issuesbut issuessuchas

18 data, security, public service announcementsand the

19 like. Is that your testimony?

20 Yes, on many occasions

21 Q That's what I wanted to ask you.

22 Isn't it true, Mr. Marks, that on many--
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at least 40 or 50 percent of your licensee

negotiations-- the licenseesbasically just took as

is the standard terms and conditions in the RIAA

licensecoveringdata, reporting, security, et cetera?

Q

I don't think 40 to 50 percent is right.

Well, let's try to back it out then.

Certainlyyou would agreewith me that in

some circumstancesthe licensee just basically was

concernedabout what the minimum fee was and whether

10 they were going to take a per-performanceor a

percentage-of-revenuerate; isn't that right?

12 That's -- yeah, that's a different

13 question than the last one. I wouldn't -- no, I

14 wouldn't agreewith that. The fact that we may have

15 sent a draft after having businessdiscussions-- or

discussionsover business terms -- and that after

17 agreeingto those additional terms -- the additional

18 considerationas we'e termed it -- I mean, it was on

19

20

21

every term sheet that we sent. So I think it was

certainly part of the negotiation process about

whether X rate with X terms was acceptableto them.

Q Maybe you misunderstoodmy question.
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Putting aside negotiation over fee and

negotiation over whether it's going to be a

per-performancefee, percentage-of-revenuefee and

what the minimum fee might be -- putting that to the

side -- isn't it true that in many circumstancesthere

was virtually no pushback by the licenseeto the RIAA

on the other terms and conditions in the RIAL form

license?

Therewere certainlysomecaseswhere they

10 acceptedthose terms upon us offering them or asking

for them, yes.

12 Q And isn't it true that in a substantial

13 number of the 25 or 26 licenseesthat was the case?

I don't think that'sright. I mean, those

15 we discussedthose in -- it's very difficult to

16 quantify given all the material. But if I were

17

18

sitting here trying to think of a way to quantify it,
I would say most negotiations,thosewere things that

19 we discussedat some level or another.

20 Q Isn't it true that it was basically only

21 the larger more experiencedcompaniesthat went back

22 and forth with you on terms and conditionsother than

(202) 234-4433
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the economic terms?

I think that in most of our negotiations

we had eitherdiscussionsor exchangesof drafts where

thosewere an issue. I mean, in most instances,when

we put that on the term sheet, the webcaster's

responsewas, "Well, where does that come from?" I

mean, they wanted to know why we were including it.
And we explained that we felt that that was part of

the consideration; the rate would have been a

10 different rate if that considerationwasn't there. I

mean that's what happened in the multi-task

12 technologies agreement. They said, under no

13 circumstancesare we going to agree to certainof the

dataprovisions. And we said, that's fine; we'eopen

15

16

to doing that if you pay somethingadditional. And

that'swhat they agreedto do.

17 Q Well, again, we'e going to come back to

18 the specific arrangements. So your testimony is,

19 then, that in most circumstancesthere was back and

20 forth on all the terms and conditions, including the

21 non-financial terms and conditions. Is that your

22 testimony?
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I don't think that'swhat I said. I mean,

you were askingme specificallyabout thoseadditional

considerationitems. And my testimonywould be that

on many occasionswe had discussionsthat may have

been over-the-phonediscussionsor actual exchanging

of drafts to change language in some of those

provisions

Q Well, there'sa difference, isn't there,

10

betweensomebodysaying what does this mean, okay, in

terms of gettingan understandingof what a clauseis,

and somebodyactually negotiatingwith you to change

12 terms and conditions? You'd agreewith me there'sa

13 differencebetweenthose situations, right?

14 Yes.

15 Q Okay. Now, I just want to be clear I have

16 your answer then.

17

18

Is your answer that in most of the times

people actually negotiated changes of those

19 non-economicterms and conditions?

20 I -- I think the answer to that would be

21

22

no; that they didn't negotiatechanges,but they were

certainly part of the discussionsthat we had about
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the considerationfor kind of the businessdeal. And

in some instancesthey requestedchangesas it related

to the business deal, and in some instances they

requestedchangeswith regard to the language.

Q It's fair to say, thought, isn't it, that

in the vast majority of circumstances,after you

explainedthat thosenon-economictermsand conditions

10

were part of the considerationfrom your perspective,

the RIAA basicallysaid, thoseare our standardterms

and conditions, and people just acceptedthem, right?

Again, the only reason I'm having some

12

13

15

16

17

18

19

discomfort with this becauseyou'e trying to put me

in their minds as to what they agreedto or not and

what their thinking was. And all I'm saying is it was

part of the negotiation. Some of the items we

dropped. I mean, we initially went out into the

market with what we achieved in MMM of getting the

links to the copyright owner sites. That was

rejected,and we droppedit, from even asking for it.
20 So in some instances,certainly, things

21

22

were rejected, and. they didn't become part of the

deal. In other instancesthey acceptedas part of the
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overall businessdeal.

Q I'm not trying to be difficult. I wasn'

askingabout what was in their mind. I was askingyou

whether after explaining that certain non-financial

terms and conditionswere what they were -- and in the

RIAA's mind they were part of the consideration. My

questionwas, isn't it true that in most circumstances

with your licensees, the reality is that those

non-economic terms and conditions were taken

10 essentiallyas is from the RIAA's form?

MR. GARRETT: I'l object. It's askedand

12 answered.

13 ARBITRATOR GULIN: Yeah, he certainly

14 answeredthat. Your next questionwas -- I think you

15 used the term "the vast majority," that you went from

16 most to vast majority. So I'e alreadygot the answer

17

18

to the first one. Why don't we stick with "vast

majority," which I don't know if he'sgoing to be able

19 to quantify or not. You may want to use numbers

20 rather than thosekinds of terms, but it's up to you.

21

22

MR. STEINTHAL: Well, we'e going to come

back and go through the agreements,so we'l just do
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it that way. I'l just withdraw the question.

Now, I know you testified that you didn'

think that you licenseeswere unsophisticated,but let

me ask you this question.

Is it your view that the actions of the

companieswith whom you did license agreementscan

fairly be use as a benchmarkfor companiesthat have

multiples more in terms of music use, revenues, and

10

costs than the group of licenseeswith whom you did

agreements,excluding only Music Match and Yahoo?

THE WITNESS: I think we believe that the

12 dealswe'edone are representativeof the marketplace

13

15

that is the statutorylicenseor that is the group of

companiesthat are using the statutory license. And

that, therefore, those rates should apply as the

16 statutory license rate.

17 BY MR. STEINTHAL:

18 Q Is it irrelevant to you in giving that testimony

19

20

21

that some of the companiesthat haven'tdone licenses

with you have very different economic circumstances

than the circumstancesof the licenseeswith whom

22 you'e done deals? Again, putting aside Yahoo and
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Music Match for the moment.

MR. GARRETT: Can I just ask counsel to

explain what he means by different economic

circumstanceshere?

MR. STEINTHAL: Multiples more in revenues

and costs of their businessoperations. How's that?

THE WITNESS: I think the basic business

is essentiallythe same. I mean, there are certainly

economies of scale that apply to, for example,

10 bandwidthcostsand things like that. But -- I mean,

12

we genuinely feel that the deals we'e done are

representativeof the market.

13 BY MR. STEINTHAL:

Q And I just want to be really clear here.

Is it your view that if you do dealswith a handful of

16 companies that have revenues of, say, a million

17

18

dollars or less a year and music use of X, that those

dealscan fairly be usedas a benchmarkfor companies

that have hundredsof millions of dollars in revenues

20 and have hundredsmore times of music performances.

21

22

MR. GARRETT: Just so that I'm clear, are

we talking hundredsof millions of dollarsof revenues

(202) 234-4433
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from the DMCA webcastingserviceor is this for their

entire business?

MRS STEINTHAL: For their entirebusiness.

THE WITNESS: The only thing that -- we'e

always looked at it as what is the business of

providing the DMCA-compliant music. And there are

certaineconomicsto that business,certain inputs to

10

that business,certainprices that go alongwith those

inputs. And those may change a little bit from

companyto company if one company, as I said, is able

to achievean economyof scale for bandwidthcostsor

somethinglike that. But the businessis essentially

the same. And many of the companieswe did dealswith

had businessplans that were similar in terms of what

they hoped to achieve. And the dealsthat we did with

them were basedon those ultimate businessplans.

17 BY MR. STEINTHAL:

18 Q So if I haveyour answerright, it doesn'

19

20

21

matter that a company makes hundredsof millions of

dollars overall. Your focus for similarity purposes

here is on how much money they were making from their

22 webcastingoperation, right?
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That was the focus of -- in our

negotiations,yes.

Q And your testimony is, in answering my

questionabout the comparabilityof those companies,

irrespectiveof their overall sizes, is you should

focus on the size of the webcastingoperation, right?

Say that again. I'm sorry.

Q Your testimony is that, in terms of

10

looking at the comparability of the companies, you

want to look at the comparabilityin terms of size and

scopeof revenuesand costsassociatedwith just their

12 webcastingoperations,right?

13 I think that'smost relevant, yes.

14 Q Is it your testimony that the

15 circumstancessurrounding the 26 licenseesthat did

16

17

18

19

deal with the RIAA are such that they are comparable

to everyoneelseout there that has not done webcaster

license arrangementswith the RIAA?

MR. GARRETT: I'm sorry. I don't want to

20 keep interrupting here. But are we using

21

22

comparability in terms of that the statuteuses it,
are we talking about comparability as he understands
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it, or is there anotherdefinition that

MR. STEINTHAL: Fine. Counsel, I'l be

more precise.

You'e familiar with the fact that the

statuteuses the word "comparable licensees"and

"comparablecircumstances,"are you not?

THE WITNESS: Yes.

BY MR. STEINTHAL:

Q So your testimony, that the circumstances

10

12

surrounding the 26 licenseeswith whom the RIAA did

deals are comparable, in the manner used by the

statute, to all the other broadcastersand webcasters

13 that have filed notices of their intent to avail

themselvesin the statutory license.

15 As a generalmatter, yes.

16 Q Well, as a specific matter, are there

entities that you would agree are not comparableto

18 the universeof licenseeswith whom you'edone deals?

19

20 Q

There may be.

As you sit here today you can't think of

21 one, though?

22 No.
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Now, assume for the moment that some

licensees of yours desired an. RIAA license as a

stepping stone to gain entree to the labels -- the

HIAA member companies -- for non-statutorylicenses

and benefits, like servicing. Assume that for a

moment.

Wouldn't you agreewith me that if there'

a group of licensees,or prospectivelicensees,that

didn't care about that -- that didn't care about an

10 entree for non-statutorylicenses-- and didn't care

about servicing, that there's a difference in the

12 circumstancesbetweenthe first group and the second

13 group?

Let me try to give you an answer that I

15 hope answersyour question. And it's the best way

16 that I can answer it without feeling like I'm giving

17 an economist opinion, which I don't think I'm

18 qualified

19 Q Yes or no might do.

20 Well, all I know is that everyonewe sat

21 down with lookedvery seriouslyat what the rateswere

22 so that they could build a successful business.
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Whethertheir motivation to come to the table may have

beenservicingor somethingelse, I can't tell you in

most cases,and certainlydon't feel qualified to give

an opinion as to yes or no, whether that's a

comparable circumstance from at least an economic

perspective.

Q Would you agree, though, that those with

the motivation of obtaining an entree for

non-statutorylicense arrangementsand benefitswith

10 RIAL member companiesmay place a value in the RIAL

licensewhere othersmight not if they don't have the

12 same interest?

13 Well, again, we didn't promiseanythingto

anybody. We couldn'. So if they placed a value on

15 that, I guess it's a risk that they would be taking.

16 Q Let me ask you this. Would you agreethat

17

18

19

20

if a given licensee of the RIAA desired an RIAL

licensebecauseit wanted certainty as to either the

fee situation or its eligibility for the statutory

license because it was in the middle of seeking

21 funding -- and assume for the moment that the

22 potential investor said, I'm not interestedunless I
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know for sure you qualify for tbe statutory license

and what tbe fee is. Assuming that set of

circumstances,wouldn't you agree that that universe

of companiesis in a different set of circumstancesin

terms of how it approachesthe RIAA for a license from

someonethat doesn'tcare about raising money at tbe

time?

MR. GARRETT: I'm going to object to the

question. I mean, we'e not presentingthe witness

10 here to testify as an economist or even to testify
what tbe meaning of circumstancesare within tbe

12 statutebere. He's here to talk about the deals that

13 be has done, and that's why be's bere.

14 CHAIRMAN VAN LOON: The panel is going to

15 overrule the objection.

16 THE WITNESS: Can you repeatthe question

for me?

18 MR. STEINTHAL: Sure.

19

20

THE WITNESS: Sorry.

BY MR. STEINTHAL:

21 Q Wouldn't you agree -- well, let me break

22 it up in two pieces.
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Assume for the moment that you have an

RIAA licenseethat is seeking funding, and is told by

a potential investor that it's important for the

licensee to have certainty in terms of either his

eligibility for the statutory license or the fee

structure for the sound recording performancesthat

it's going to use. Take that as a given.

Wouldn't you agreethat sucha licenseeor

group of licenseeshas different circumstancesin

10 terms of its evaluation of an RIAA license from

entitiesthat have no concernabout raising funding or

12 eligibility issues?

13 I think the differenceis primarily in the

motivation to come to the table. My experience in

15 terms of actuallynegotiatingthe ratesonce they were

16 at the table was not, God, we really need this

certainty; just tell us where to sign. I mean,

18 everyone of the negotiationswe had, or most of the

negotiationswe had, went back and forth for several

20 months. And it was clear to me, at least, that they

were -- the licenseeswere giving serious thought

22 aboutwhetherthe ratescould work for their business.
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Q So you would attach no difference in

comparability, for purposesof this statute, between

entities that are under pressureto get a done deal

with the RIAA so that its eligibility for the license

and the fact of its costs are defined compared to

licensees that have no need to get those issues

resolved?

Nobody we -- none of our licenseesever

told us or indicatedthat they were underpressureto

10

12

sign a license in order to get funding. Some of them

may have said that it was something that was part of

their thinking in sitting down and talking, but nobody

13 said that we'e got to sign this license; what's the

rate and where do we sign.

15 Q Let me ask you a different question. You

16 testified that one of the reasonswhy the Negotiating

17 Committee felt that a percentageof revenuestructure

18 was a good structurewas becausesound recordings

19 I think your works were -- are so unique; therefore,

20 it's appropriateto becomea partner, if you will, in

21 the webcastingbusiness. Do you remembersaying that?

22 Yes.
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Q Now, what do you meanby they'eso unique

in that context?

Well, each recording is unique. They'e

not like widgets. You can't substituteone for the

othernecessarily. If you want to play a channelthat

has music by The Beatlesand artists that are like The

Beatles, there's only one Beatles repertoire. So

that'swhat I meant.

Q That plainly is a factor with respectto,

10 I would submit, an on-demand service, where you'e

buying the opportunity to get a performanceof one

12 piece of music for another piece of music, each of

13 which, in your words, is unique. But wouldn't you

15

agree that that's a different marketplace than a

blanket license, which entitles the user to use

16 whatever songs are in the RIAA repertoireas long as

17 it complies with the DMCA performancecomplement?

18 I agree that those are two -- maybe two

19 different markets,but I don't think that bearson the

20

21

issue of the recordingsbeing unique. I mean, I was

making the comparison as between other inputs, for

22 example, that a webcasterneeds.
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Q Well, why don't I just askyou this before

we move into the restrictedrecordand the agreement.

That same comment you made is equally

applicable, is it not -- in terms of uniguenessand in

terms of the need to have it for purposes of a

webcastingoperation -- to musical works as it is

sound recordings?

No, not entirely. That's not true.

Webcasterscould use the musical works and do what

10 Muzak does, and just hire a band to do it. They don'

do that. They want the Beatles version of a

12 particularmusical work.

13 Q Do you know of any webcastersitting here

that is operatinga service that is Muzak on air?

15 No. And that's becausethey think the

16 recordingsare unique. And they want The Beatles,and

17 they don't want Joe Schmo's version of Sergeant

18 Pepper's.

19 Q Well, could they perform the sound

20 recordingto SergeantPepper'swithout the underlying

21 right to use the musical work?

22 No, they can'.
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Q And isn't the compositionpart of Sergeant

Pepper'sa unique work under the U.S. copyright law

comparedto every other composition?

Yes. I'm just saying it's not as unique

as the sound recordings.

MR. STEINTHAL: At this point we'egoing

to start getting into the licensesand some of the

restrictedinformation. So we can either do that for

a while, and then break, or we can take our lunch

10 break now. Which ever the panel prefers.

CHAIRMAN VAN LOON: Well, it's close to

12 the time for the lunch break, so I think we'e

13 inclined to do that, and then come back.

14 MR. STEINTHAL: When we'e come back I

15 think we'e going to do the

16 CHAIRMAN VAN LOON: We'l give you the 112

17 discussion,first.
18 MR. STEINTHAL: -- the 122 issue first.
19 CHAIRMAN VAN LOON: Yes. And there'stwo

20

21

22

other mattersthat we ask you to considerover lunch.

One is, we'e got a draft invitation letter from Mr.

Garrett. I'm not sure at this point whether it was
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yesterdayor the day before, but the one going out.

And I think you all were going to indicate to us

whetheryou had any commentson it. We'd like to get

your thoughts and input.

There' one additionalmatterwe' askyou

to considerand consult with your colleagueson. And

that is, we want to consideryour requestthat we not

go late this evening. And if we were to adopt that

course of action, could you give us a projection of

10 when you believe the cross-examinationof Mr. Marks

might conclude.

12 I know that there'sa number of different

13 partiesthat have questionsthey want to ask, but sort

14 of a senseof a feel.

15 MR. STEINTHAL: Why don't I think about it
16 over the break?

17 CHAIRMAN VAN LOON: That's what we'e

18

19

saying, that you all think about it and confer over

the break. And we can talk about it after lunch.

20 Mr. Garrett?

21 MR. GARRETT: Mr. Chairman, just so that

22 we can be most responsive to you on this 112
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discussion,could you tell us exactly what it is that

you would like us to addressright here? Do you want

us simply to answeryour questionswhen we come back,

or do you expect us to actually make a presentation?

And if the latter, what is it you would like us to

specifically address?

CHAIRMAN VAN LOON: We were hoping each

side could make a brief presentationalong the lines

that Mr. Berz had described,not elaborateor formal,

10 about 10 minutesor so. Really just outlining for us,

12

13

14

15

17

18

clarifying your position with regard to that, so we

can have it more crisp on our own minds as we go off

in the break period betweendirect and rebuttal.

ARBITRATOR VON KANN: Speaking for one

panelistonly, I was hoping Mr. Berz would explain to

me what aspectsof his client servicehe believesare

subject to the 112(e) license, and you would explain

to me why you think some or none of that is.
19 CHAIRMAN VAN LOON: And we were

20 anticipatingoffering Mr. Berz the opportunity to go

21 first.
22 ARBITRATOR GULIN: And speakingfor this

(202) 234-4433

NEAL R. GROSS
COURT REPORTERSAND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
WASHINGTON, D.C. 20005-3701 www.nealrgross.corn



9572

panelist, at this point I have some confusion as to

what we'e setting a rate for with respect to these

services,and that'swhat I want to be clear on. And

then, of course, Mr. Garrett

CHAIRMAN VAN LOON: As for me, I have no

questions. I just want them to

Let's come back, then, at 1:30

MR. GARRETT: I just want to make clear.

I know that I can't consult with Mr. Marks about his

10 testimony. But is there any objection to my

12

13

consulting with him about the Section 112(e) matter

that is going to be discussedat 1:30?

CHAIRMAN VAN LOON: I would think that

that'sappropriate. He hasn'tgone into that or been

15 cross-examinedon that.

16 MR. GARRETT: Okay.

17 (Whereupon, a lunch recesswas taken at

18

19

20

12:30 p.m., and the matter reconvenedat

1:31 p.m.)

CHAIRMAN VAN LOON: I think we'e on the

21 record, then, and we'e ready to hear from the

22 parties'uidanceand help and explanationon the 112
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issue

MR. BERZ: ChairmanVan Loon, my intention

this afternoon is to briefly, but I hope in a

straightforwardway, put a circle aroundwhat it is we

think is at issue in this proceedingfor our clients

in the backgroundmusic industry. And I think I'd

like to start with what it is that we think you are

taskedwith and we are asking you to set a rate for.

And then, perhaps, talk a little bit about the

10 justification of this, and, of course, answer your

questions consistent without getting into an

12

13

14

attenuatedlegal or oral argument.

Essentially, we think this proceeding,

particularlynow that the direct caseis in, is really

15 about thoseephemeralcopies -- thosebuffer and cache

16 copies that Doug Talley, and to a lesserextent, but

17 Barry Knittel, referred to that are generatedin the

18 courseof the delivery of the DBS satellitebroadcast

19 businessfor these two companies.

20

21

22

As I say, now that we have a senseof the

industry's case, let me tell you what we don't think

is in and why.
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We don't think the home premise, hard

copy, if you will, piece of our businessis in this

proceeding. And the reasonwe don't think it's in

this case is we have comprehensiveagreements,as we

put into the recordand describedin our briefing, in

our exhibits, that cover, from our point of view

and I hope the industries-- all of the rights we need

to deliver that unpremisedproduct. So that's what

we'e about in this proceeding, given the facts and

10 the evidencethat's in to date.

Beyond that, it's our view that we'egot

12

13

to look, if you will, at the other end of the statute.

And what we'e talking about here is a performance

right, if you will. And, of course, we don't have

15 that obligation; we have an exemption. And we view

16 all of these ephemeral copies -- these buffer and

17 cache copies -- as essentially incidental to the

18

19

20

performanceas it relatesgenerally to all of these

technologies,but particularly, for purposesof this

proceeding,to the DBS satellitebroadcastbusinesses

21 that we'e describedand set forth in our briefs and

22 in the testimony.
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ARBITRATOR VON KANN: So you think it'
only with respectto the portionsof the businessthat

involve the use of satellites?

MR. BERZ: Correct. Becauseas I said, we

10

12

believewe have comprehensiveagreementsthat already

deal with all aspectsof our unpremisedbusinesses.

CHAIRMAN VAN LOON: And just to clarify on

that, there was testimony about some of the economic

arrangementsalready in place. And so the ephemeral

rate that you proposedwould be added on to that as

opposedto substituteit for that.

MR. BERZ: Yes. But, of course, our plea

13 to the panel, our prayer for relief, is zero. We did

15

17

18

20

21

22

put in our pleading that if the panel felt compelled

that it had to issue a rate, we put in a $25,000

figure. But I want to make clear that at the end of

the day, that amount representsthe high side basedon

a variety of different kinds of experiencesthat

aren'tnecessarilytied to this DBS satelliteprogram;

to come up with a number that's the maximum that the

clients feel they'd be willing to put forward. And,

again, it was predicatedon the notion that the panel
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may feel compelled.

So the answerto your questionis yes, but

X plus zero renders X. But that's our primary

purpose.

ARBITRATOR VON I thought Mr.

Knittel said the rationale for zero was that existing

agreementswould already give us all the rights we

need to operateall aspectsof our service. You'e

now saying not so with respectto satellites.
10 MR. BERZ: No, I'm really not. What I'm

saying is that with respect to on premise, we have

12 comprehensiveagreementsthat we can cover our entire

13 business. That's not necessarily the case with

respectto the DBS satellite and broadcastbusiness.

15

16

17

You may recall that AEI has one agreement

at a 6 percent rate that covers all rights as well,

but it's tied to the satellitebusiness. But that'

18

19

20

the only one that AEI and DMX have. And so, given

what this CARP is about and given the gap, and given

our inability, quite frankly -- and this is not

21 intended in any way to be disparaging. As you can

22 imagine, we'ehaddiscussionsabout trying to resolve
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